
STATE OT NEW YORK
STATE TN( COMMISSION

In the Matter of the Petition

o f

Enpire Structural Products Ioc.

Douglas R. 8e11, President

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

ATTIDAVIT OF MAILING

Sales & Use Tax

uuder Article 28 & 29 of the Tax Law

for  the  Per iod  6 /7169-2 /29172.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departmeut of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within notice of Decision by mail upon

Empire Structural  Products Inc.,  Douglas R. Bel l ,  President,  the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Empire Structural Products Inc.
Douglas R. BeIl,  President
P.O.  Box 822O
Rochester, lfY L46]-7

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Servi.ce within the State of New York.

That deponent further says that the said addressee is the petitioner herein

known address of theand that the address set forth on said wrapper is the last

pet i t ioner .

Sworn to before me this

14th day of November, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

N o v e m b e r  1 4 , 1 9 8 0

Empire Structural  Products Inc.
Doug las  R.  Be l l ,  Pres ident
P.O. Box 822O
Rochester,  NY 14617

D e a r  M r .  B e l l :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be cornmenced
in the Slpreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COUI{ISSION

In the Matter of the Petition

o f

EMPIRE STRUCTUML PRODUCTS, INC.

for Revision of a Deterurination or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period June 1, L969
through February 29, L972.

DECISION

Pet i t ioner ,  Empi re  S t ruc tura l  Produc ts ,  Inc . ,  c /o  Doug las  R.  Be l l ,  Pres ident ,

P.O. Box 8220, Rochester,  New York 146t7, f i led a pet i t ion for revision of a

determinat ion or for refund of sales and use taxes under Art ic les 28 and 29 of

the Tax Law for the period June 1, 1969 through Februaxy 29r 1972 (Fi le No.

12923),

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, One Marine Midland PLaza, Rochester,

New York, on June 9, 1980 at 2:45 P.t l .  Pet i t ioner appeared by Douglas R.

8e11, President.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (El len

P u r c e l l ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

Whether the Audit  Divis ion's deterninat ion of addit ional taxes due from

peti t ioner on the purchase of mater ials used in performing capital  improvernents,

was cor rec t .

FINDINGS OF FACT

1. Pet i t ioner,  Empire Structural  Products Inc.,  was pr imari ly engaged in

furnishing and instal l ing structural  steel roof decking. Occasional ly,  pet i t ioner

furnished the mater ial  only.  The business ceased operat ions in June 1973.
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2. 0n June 23, 1972, as the result  of  an audit ,  the Audit  Divis ion

issued a Notice of DeterminaLion and Demand for Payment of Sales and Use Taxes

Due against pet i t ioner for the period June 1, 1969 through February 29, 1972

for  taxes  due o f  $2214A6.3 I ,  p lus  pena l ty  and in te res t  o f  $41590.90 ,  fo r  a

t o t a l  o f  $ 2 6 , 9 9 7 . 2 1 .

3. On audit ,  pet i t ioner did not have complete books and records avai lable

for examination by the Audit Division. The Audit Division determined that

pet i t ioner 's purchase invoices were incomplete since the cash disbursements

journal showed mater ial  purchases substant ial ly greater than the avai lable

purchase invoices. The Division reviewed the available purchase invoices and

found that pet i t ioner,  with the except ion of three purchases, fai led to pay a

sales or use tax on mater ials used in performing capital  improvement contracts.

Based on this review, the Audit  Divis ion concluded that pet i t ioner did not pay

any sales or use taxes on mater ials purchased during the ent ire audit  per iod.

Tota1 mater ial  purchases of $419r889.00 were obtained from Federal  income tax

returns f i led for the f iscal  years ending February 28, 1970 and February 28,

197L and the cash disbursements journal for the period March 1, 1971 through

December 31, 1971. Purchases for the months of January L972 and February 1972

were est imated based on an average of previous monthly purchases. The addit ional

taxes determined of $22 ,406.3L ref lects a credit  for the taxes reported by

pet i t ioner on i ts sales tax returns f i led.

4. Pet i t ioners avai lable purchase invoices totaled $216r803.00 as conpared

to  purchases  o f  $419r891.00  recorded in  the  cash d isbursements  journa l .  The

totals from the cash disbursements journal agreed with purchases shown in the

cost of goods sold sect ion of the Federal  income tax returns f i led for 1970

a n d  1 9 7 1 .
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5. Pet i t ioner argued that mater ial  purchases shown on i ts Federal  returns

included purchases of labor.  However,  the Audit  Divis ion's transcr ipt  of  said

returns show separate amounts for merchandise purchases and subcontract Iabor.

6. Pet i t ioner also argued that i t  performed work for tax exempt organizat ions.

Petitioner testified that it executed lump sum contracts with its customers

for the performance of capital improvement work, but failed to subnit any

evidence to show that i t  sold nater ials to exempt organizat ions pr ior to the

ins ta l la t ion  o f  sa id  mater ia ls .

7. Pet i t ioner paid sales taxes of $155.89 to i ts suppl iers during the

per iod  a t  i ssue.

8. Pet i t ioner issued a let ter dated December 3, L969, addressed to whom

it may concern which stated "Under the New York State Sales Tax Law, contractors

are obl igated to prepay al l  taxes, however this is not so in nry case. Enpire

Structural Products Inc. is not a contractor as it has no employees doing any

construction, owns no equipment for construction and at times may act only as

an agent for the purchase of construct ion mater ials.  Therefore, upon an

opinion from my accountant I do not have to prepay any sales taxes and you may

use this let ter as your authorizat ion."

9. Reasonable cause does not exist  for the abatement of penalty and

in te res t .

CONCIUSIONS OF LAW

A. That the Audit Division, in the absence of adeguate and complete

books and records properly determined pet i t i .onerrs addit ional tax l iabi l i ty

from such information as was avai lable, in accordance with sect ion 1138(a) of

the Tax Law. However, the Audit Division did not give consideration to the

sales taxes paid by pet i t ioner to suppl iers as referred to in Finding of Fact

t t7t t .  Accordingly,  the addit ional taxes due are reduced to $221250.42.



B. That the pet i t ion of Empire

the extent indicated in Conclusion of

hereby directed to modify the Not ice

of Sales and Use Taxes Due issued June

the pet i t ion is in al l  other respects

DATED: Albany, New York

NOV i 4 1980
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Structural  Products, Inc. is granted to

Law "A";  that the Audit  Divis ion is

of Determination and Demand for Payment

23, 7972; and that except as so granted,

den ied .

COUMISSION


